CASES 2 
ARGUED AND DETERMINED 


IN THE 


SUPREME COURT’ 
OF THE 


STATE OF LOUISIANA. + 


- 


| Ae 
FasternDis’ct 


EASTERN DISTRICT, MAY TERM, 1827.” May, 1827. 
=== The plain- 
. tiff has a right 


BORE vs. BUSH & AL. ; Se 


jery, and 


Appear from the court of the fourthidise: s*nsaited by 


the court 


triet. of contrary to 
his will. 
A justice of 
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* Continued from the preceding yojume. jouies of the. 


Vou. VL N.S. 1 - 





2 


EasternDis’ct 


May. +897 
ad 
; Hons 


Busu 





CASES IN THE SUPREME COURT 


The. justice pleaded, that he was acting in | 
his official capacity. That he decided accord- 
ing-to the best of ‘his understanding ; and that 
he was not responsible for errors of judg- 


ment. | 
The constable denied that he had arrested, 
or imprisoned, the petitioner, i 
On the trial, before a jury, one of the defen, 
dants moved the court that, as no testimony 
had been given against him, a judgment of 
non-suit might be rendered against the plainuff. 


_ The court, notwithstanding the opposition of 


the plaintiff granted this motion, 
And we think it erred in doing so, Anon- 


; suit may be ordered at any time before verdict, 





on the«request of the petitioner.. But if/he — 
chooses to put his case to the jury, and take 
the risk of a decision against him, on the 
merits, he has the right to do so. The con- 


‘trary principle, would place the trial by jury, 


completely within the power of the judge. — 

The justice of the peace was not protected 
by his plea, of error in judgment, for he was 
not acting within his jurisdiction. Free per- 
sons of colour, arc certainly bound to treat the 
citizens of the state with respect; ead if they 
do, not, they are subject to fine and imprison. 
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ment... But the law has provided, that for Essterapiset 


offences of this kind, they are entitled. t to a trial i 

PY IO os wow te at 
_ Now,,as 5 justices of sania of she, peace hin 

no right to summon juries, it:.is.a, necessary +»: - ® 

‘consequence of the want of authority. to dorso, © 

that, the defendant -was. without power to.try . 

and condemn. The only cognizance he could he Yous 

take of the case, was.to commit the plaintiff, “°° 

unless he gave bail for his appearance atthe 

next term of the. district court, . Mart. = 

val. 1. 688,100. 648, 46. - . 


It is, therefore, ordered, adjudged ahd’ de- 
creed, that the judgment of the district court, 
‘he annulled, avoided and reversed; that this 
case be remanded for a new trial ; and that the 
appellees pay the costs of this appeal... 


Morse for the plaintiff. 


PARISH oF ORLEANS Vs. MORGAN. 







‘eatin from the court-of the first district. when the 
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rendered the he following judgment in the case if See 
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taaerabiew the “Slate vs, Chardon.” “The defendant, 
“> Joseph Chardon, being in court, as aforesaid, 
om and having nothing te offer, why senteii¢e “of 
Moneax. the law, on the verdict of the jury, should not — 
When such he passed on him. ‘Therefore, ordered by the 


> aseourt, with- 


outexeeeding court, that the said’ Joseph Chardon, for his 


its ey: 
directs the 


payment of a Offence aforesaid, be, and he is hereby senten- 


ne, it cane 


wet be de- ced, in virtue of the third section of an act, 
wen entitled, “an act for the relief of the charity 
ina a "* Hospital, of New Orleans, approved March 
27, 1823,” to pay a fine of one thousand dol- 
lars, to the benefit of the charity"hospital, and 
be imprisoned for the space of thirty days, to 
pay the. costs of prosecution, and stand. com- 
mitted until the said fine of 1000 dollars and 
costs of prosecution be paid. J une 14th, 
1826. : 
The 3d section of the act referred to in this 
judgment, after directing that a certain number 
of gambling houses might be licensed in New- 
Orleans, and prohibiting the opening of any 
other, ‘declared that any person acting in con- 
travention of this act, should be prosecuted by 
the attorney general, and should, on convietion 
thereof, be condemned to pay a fine which 
should not exceed 1000 dollars, to the benefit 
_ of the charity hospital, and to an imprisonment, 
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which should not exceed six on as ‘nér'be Ye ernDj 0% 
less than thirty days. “Peano 
«By the 26th section of the act to ‘organize te a . 
city court, passed the 19th Febraary, 1825, it ™°™™- 
is enacted, that all firies imposed by the crimi- 
nal- court, of the first district, shall be for’ ‘the 
benefit of the parish of Orleans, — 

Under this law the inhabitants of the’ parish, 
claim the fine imposed, by the sentence ofthe 
eriminal'court. In the petition they state, that 
the money has‘come into the “hands “of: the 
sheriff, and they pray that he may be: directed 
to pay it over to them. O44 sa 

The charity hospital, who intervene, aver, 
that-they are entitled to the fine, in virtue ‘of 
the sentence of the criminal court: 

"The defendant pleads, that he is but ‘a stake 
holder, and submits ‘by his answer to the couft 
to decide, which of the parties he should pay. 

The court below gave judgment in favor-of 
the parish, and the charity hospital appealed. 

The most. important question in the: cause, 
is the effect of the judgment ofthe criminal 
court. The general ruleis, that judgments in 
criminal cases are not evidence in civil \ac- 
-tions. But where the judgment in:the crini- 
inal court, is the foundation of the civil suit, 
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the rule. For if that judgment cannot be evi- 
dence for the defendant, it must be equally 
inadmissible as. evidence for the plaintiff, and 
consequently the latter would be without any 
cause ofaction, Itis true, however, that if, in — 
one part ofthe judgment, the court acted.on ‘ 
matters of which it had jurisdiction, and in an- 
other, exceeded its power, .a party claiming 
the benefit of that part, of which the court took 
cognizance, could not be concluded by an- 
other branch of it, in which the judge wanted 
jurisdiction ratione materia. 

It is the application of this principle, that has 


‘created the greatest difficulty in deciding. this 


case, The criminal court had, clearly, au- 
thority to fine and imprison the offender ; but 
it is, contended, that it had no power to decide 
between the two parties, who set up a claim to 


_ that fine: that this claim tho’ originating in 


matters cognizable by a court of criminal judi- 
cature, be same, as soon as judgment was pro- 
nounced, one of a purely civil nature, 

The point is certainly not free from difii- 
culty; and it is one of the first impression, at 
least, our researches have not enabled us to 
discover, that any thing of the same kind, has 
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been heretofore. agitated and decided. We RasternDis'et 
have looked inté'the English’ books'for infor- pe 
mation, as to the judgments which their courts tga 
then sitting, for the trial of offences, pronounce Momeni 
in similar cases, and thoiigh the subject is not 
treated with the clearness we could have de- 
sired, it appears to us that the judgment may 
be either general, leaving the fine to be -distri- 
buted according to law, or it may be special, 
and declare who it shall be paid to. 1 Bae: ab. 
69, 2 Hawk. p. c.397. 4 Burrow 20. 18, 
Under the statute by which this fine was 
imposed, the authority of the court to direct 
how the money to be levied from the offender 
should be paid over,.is less doubtful, than it 
would be on’ general principles. It directs, 
that the party shall be condemned to pay a 
fine, to the benefit of the charity hospital; 
_ A judgmeht in obedience to this law ought, - 
_ nay, perhaps, must, direct, that the fine’ should 
be paid to the hospital, as the act direets. 
Believing, therefore, that the court below, 
did not exceed its powers, in ordering how the 
fine should be paid, we ‘cammot, while that 
judgment stands unreversed, direct that ~~ 
money be paid to another. > 


, 
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Easts iy Itis therefore, ordered, . adjudged, and de- — 
wa “creed, that the Judgment of- the district court 

ee ' be.annulled, avoided, and reversed: and it is 
Moncay. further ordered, adjudged, and decreed, that 
the defendant, Morgan, pay over to the inter- 

pleaders, the charity hospital, the moneys in 

his hands arising from the fine imposed, by 

the criminal court, on Joseph. Chardon, and 









( 

that the plaintiffs pay costs in both courts. 4 

‘Moreau for the eae Morse for the , 

——, : 

‘BUQUOI vs. {HAMPTON. : 

z t , m L 

: Apreax from the court of the first district. t 

very varie 7 ! 

, atime, be Martin, J. delivered the opinion of the ‘ 
* legation and ‘The plaintiff claims 81682 87 1-2 for 

wi work done and materials furnished, in repair- ( 

that differen- ing the defendant’s house, between the 4st of f 

ander i aal January, and 19th of April, 1826. a 
er. ‘The defendant denies all chis; but admits 

fal. it sot that: the. plaintiff and one Burr, contracted g 

preaic® jointly. with him to repair his house, and hb 

jointly performed the work stated in the peti- i 

tion;..but through their neglect and delay, c 





he sustained damages to the amount of 52,000 
—for which he prays judgment. 
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The plaintiff had a verdict, which the de- 
fendant unsuccessfully attempted to set aside; 
and judgment being given accordingly, the 
latter appealed. 

Our attention is first drawn to two bills of 
exceptions to opinions of the inferior judge, 
overruling the plaintiff’s objection to the in- 
_ troduction of evidence of work performed be- 
fore the first of January, 1826—and to the 
introduction of evidence of any work per- 
formed by the plaintiff, or the value thereof. 

The first evidence was objected to because 
it did not correspond with the allegation in 
the petition which states, work performed 
after the ist of January. 

The second—because by a clause of the 
contract on file, it was agreed, that any dif- 
ference arising thereout, should be referred to 
arbitrators. 

I. Parties must, ind’ed, state all circum- 
stances of time and place; but they are not 
bound so strictly tu do this, as to render the 
least variance fatal. In an indictment, the 
commission of the offence need not be proven 
on the very day stated. 

II. If the defendant wished to avail himself 


Vor. VI. N.S, 2 
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EasternDis'et of the clause relating to arbitration, he ought 


May, 182 


enter to have done it, in limine litis, by his an- 
wuquol 
ve.  swer; but, after denying the allegations, join- 


HaMPTon. 
ing issue and gving to trial, he cannot be al- 
lowed to prevent the introduction of evidence 
to support the charge. - 

On the merits, the facts have been found by 
the jury, and the judge has declared himself 
satisfied with their verdict; and it does not 
appear to us that justice requires that the case 
be remanded. 

We are, however, bound to allow the ob- 
jection of the defendant and appellant, to the 
allowance of interest on an unliquidated claim. 


Code of Practwe, 554. 


i 
} 
i 
} 
| 
{ 


It is, therefore, ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, that there 
be judgment for the plaintiff for the sum of 


| twelve hundred and fifty dollars and costs in 
{ the district court, and that the plaintiff and 
} appellee pay costs in this court. 


Carleton & Lockett for the plaintiff, Pres- 
| ton for the defendant. 
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CUCULLU vs. THE ORLEANS INSURANCE EasternDis’ct 


COMPANY. May, 18:7, 

— Under a 

AppEAL from the court of the first district. warranty o- 
inst seizure 


or iilicit 
Porter, J. delivered the opinion of the ‘#e. the in- 
urers are 


: > . ~ not released 
court. This case,which is now before us, after f°, ability 


a re-hearing, is the same in all its parts, as (0° ha 


that of the same plaintiff against the State ““"""" 
Insurance Company, which lately underwent 

so much discussion in this court, except in 
relation toa billiard table, which wasexpressly 
excluded from the general condemnation pro” 
nounced against the rest of the cargo. 

The policy of insurance contains an excep. 
tion, -* warranted free from any charge, da- 
mage or loss, which may arise in consequence 
of engaging, or having been engaged, in illicit 
trade.” 

The defendants contend, that the seizure of 
this part of the cargo was caused by the plain- 
tiff being engaged in an illicit trade, in re-pect 
to other portions of it; and that they are pro- 
tected by the warranty, already stated. 

The insertion of this clause of warranty, is 
comparatively of modern date in policies of 
insurance, and the decision of courts in relation 
to it, are, as yet, neither very numerous, nor 
Satisfactory. By some it has been held, that 





eae aa AL la aN EN ie CG OI 


Nn eae a ee ee 






a 


_ 


12 

EasternDiset. 
May, 1827, 
aN Need 

CucuLttu 
vs 

ORLEANS 
INSURANCE 
Company. 





CASES IN THE SUPREME COURT 


the insurers are liable under this exception for 
a loss by seizure, under a pretence of illicit 
trade—when, in fact, no such trade has been 
carried on, or attempted. By others, that the 
insurers are not responsible for seizure, when 
the goods are afterwards acquitted.—See 13 
Johnson’s Rep. 161. 11 Mass. 107. Mar 
shall, 346. Phillips on Ins. 293, 294, 295. 


If the whole cargo had been illegally seized 
without sufficient cause, and afterwards re- 
leased, we should have been clear the assured 
might recover under the clause in the policy, 
by which they were protect:d against the 
arrests and detainments of foreign govern- 
ments. The warranty under any fair view 
of its meaning, or the intention of the parties, 
cannot be construed to extend further than to 
pro‘ect the assurersagainst illicit trade actually 
carried on, or attempted; not against arbitrary 
arrests, made on a pretence that there was 
illicit trade, when, in truth, no such thing ex- 
isted. The language used, repels any such 
construction, It warrants against illicit trades 
not against what others, for their own conve 
nience or interest, might chouse to denominate 
such, when they make the seizure. If the 
intention of the parties had been to exclude 
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irregular detainments from the risk, we can- 
not suppose they would have expressed this 
idea by using the words, “ engaging or being 
engaged in illicit trade;” for these expressions 
suppose the fact to exist, and the interpreta- 
tion for which the assurers contend would 
discharge them, whether that fact existed or 
not. We see nothing in the reason of the 
thing; and we know of no rule of construc- 
tion, which would authorise such a latitude to 
be taken, in opposition to the plain language 
used in the contract. 

The doubt with us has been, whether this 
principle can be applied where part of 
the cargo is illegally, and part rightfully, 
seized. Opposed to it is the argument of the 
defendants, that the loss occurred in conse- 
quence of the plaintiif’s being engaged in an 
illicit trade. Still we are unable to see any 
satisfactory reason by which the cases can be 
distingnished. The loss warranted against, 
was that which should result from a violation 
of the laws of the country where the good® 
were to be carried : _ not against illegaParrest 
or detention. Nothing has been shewn in the 
laws of Mexico, which authorises a seizure of 


a lawful portion of a cargo, because other 
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EasternDis'et Parts of it are unlawful. The sentence of 
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acquittal, negatives the idea that any such 
exist; and is, in fact, an acknowledgment that 
the seizure was improperly made—it being a 
perfectly well settled principle, that a decree 
of restitution is conclusive evidence of a tor- 
tious seizure. The possession, therefore, 
which the officers of the customs took of the 
goods, cau be considered in no other light, 
but as an act of illegal arrest and detention ; 
and of such acts we are clear, the clause of 
warranty did not throw the risk on the as- 
sured —Curia Phillip. Lib. 3. cap. 10. Pena 
de comiso, No. 3. 13 John. 141. 2 Wheaton, 
1. 3 Ibid. 312. 320. 

The former judgment of the court, there- 


fore, must be so modified as to enable the 


plaintiff to recover the amount of the property 
already mentioned: nd it is ordered, ad- 
judged and decreed, that the judgment of the 
district court be annulled, avoided and re- 
versed. And it is further ordered, adjudged 
and decreed, that the plaintiff do recover of 
the defendants, the sum of four hundred and 
eighty-two dollars, with costs in both courts, 


Strawbridge for the plaintiff, Kustis for the 
defendants. 
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RAMSAY vs. LIVINGSTON. 


AppEAt from the court of the first district. 


Martin, J. delivered the opinion of th- 
court, The defendant being a member of 
the louse of representatives of the United 
States, and in attendance on congress, the 
plaintiff, on the sheriff’s return that he was 
not to be found, had a curator ad litem ap- 
pointed for him. 

This gentleman neglecting to answer, 
judgment by default was taken, and on his 
motion set aside, and several months were 
given him to correspond with the defendant, 
At the expiration of these, no answer being 
filed, judgment by default was again taken 
and set aside. 

Finally, the curator pleaded that the de- 
fendant was not an absentee in the sense in 
which that word is used in that part of the 
code which treats of the appointment of 
curators. The general issue was also plea- 
ded. There was judgment for the plaintiff, 
and the defendant appealed. 

We are not aware that members of con- 
gress enjoy any privilege or exemption in 
civil cases, other than the absolute freedom 
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EasternDis'et of their persons, exndo, morando et redeun- 


Niay, 827: 
~ do. 
Ramsar . ‘ é a 
vs In the appointment of a curator it does 
LivinasTon : 


not appear to us that the judge ought to be 

. influenced by the absence being on public 
service. 

If a citizen goes to Canton, as consul of ~* | * 


the United States, and the person in whose 
charge he left his estate here die, the ab- 


sence of the former on public service, is 
surely no reason why his estate should be 
left unprotected; and a curator must be ap- 
pointed, if necessary. So it is with the es- 
tate of a citizen absent on any other ac- 
count, 

But curators are appointed, at times, for 
the interest of the absentee ; at others, for 
that of his creditors, when he leaves his 
concerns in such a situation that those cre- 
ditors cannot establish their claims or en- 


force payment. In sucha case, justice as 
forcibly requires the appointment of a cura- 
tor to a citizen absent on public duty, as to 
any other person, unless our laws have pro- 
vided a particular privilege ot exemption in 
favour of the former. We are not aware 
that they have. 
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ivi 


“By Paria’, 9°12; if'a debtor be int cap-"ssstnpier. 


tivity oF absent, His’ créditors may require that 
a Cufatar be appoitted, against Whoni ‘Suits ,.,, 
may Be instituted." 

‘By: thé'old’ civil code'15, art:8, the judge 
before. whom a suit is pending, in which an 
absentee is direetly or indirectly interested, sis 
to. appoint a person to defend, his. rights, if he 
be not otherwise represented, 

This, perhaps, might be said to extend only 
to suits pending, not to those to be instituted ; 
but the new code puts this beyond all doubt, 
and directs the appointment of a curator ad 
hoc, “if a suit be instituted against an absen- 
tee.” Now a suit is instituted by the mere 
filing of the petition, and taking out process. 
The French part of the code is more particu- 
lar, “st lon a formé une action,” 

On this part. of the case we are with the 
plaintiff. 

On the merits, it is urged that the payee of 
the note, the plaintiff, parted with his interest 


in the note, and consequently cannot maintain — 


a suit thereon, without shewing that it was re- 
transferred to him, or that he otherwise re-ac- 
quired it. ‘The evidence of the fact thus. al- 


ledged, is shewn by an endorsement on the 
Vou. VI.N,S. 3 
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‘Tamweiie’ back of the note, stating that it was transferred. 

—— to another person, without any recourse on. 

the original payee. But the record shews this 

transfer was not signed, ‘and while the payee 

remains in possession of the note, the transfer 
must be viewed as inchoate. 


va. 
Livinestor. 


va 


It is therefore ordered,adjudged and decreed, 
that the judgment of the district court be af- 
firmed with costs. 


Hoffman for the plaintiff, Smith for the 
defendant. 





SARAPURE vs. DEBUYS. 


A mother ApprEaL from the court of the first district, 
has no right 
to purehase ‘ m te 
property for Porter, J. delivered the opinion of the 


her minor 


mr court, This is an action to enforce a lien, 


A minor 
can neither 


slienate, nor Which the plaintiff states she had on property 


purchase pro- 


perty,without that the defendant, or those under whom he 


the suthority 


of justice. |, holds, purchased from her mother. The lien 


But on his 
i f 4 ° e 
he may ratty is Stated to arise from the mother having re- 
an aequisition = x . ° ° 
~ —— ceived, as tutrix, the inheritance which the 
made for him petifioner derived from her deceased father, 


during his mi- 
norty- and from having failed to pay it over. 
The defence assumes several grounds in the 
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answer. But in the argument in this court, it "sorsnis 5 


has been narrowed to what the evidence shews 
is the real gist of the contest, namely, the ef- 
fects of a sale made by order of the court of 
probates. ; 

The defendant insists that the property on 
which the tacit lien or mortgage is now sought 
to be enforced, made a part of the estate of the 
father; that it was sold by a decree of the pro- 
bate court, under which it was purchased by 


» 18:7. 
arm 


Sanapunrs 
ve. 
Dsavurs. 


those from whom he acquired it, and that‘eon- . 


sequently the mortgage existing on it, in favor 
of the plaintiff, and the other heirs of the an- 
cestor, was extinguished. 

The plaintiff admits that 2 probate sale of 
the estate left by the father, would have that 
effect, but she conterids that the house and lot 
which she now claims a lien on, was not the 
property of the father, but that of the mother, 
and that as she was alive at the time, no such 
effect follows the alienation made by order of 
the court of-probates. The positions which 
both parties have assumed, in respect to the 
law, are correct, ‘The question, therefore, for 
our decision, is one of fact. 

From the evidence produced, it appears that 
some time before the dissolution of their mar- 
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Eastern Dis't. riage, the father and mother of the plainuff re- 


ay moved from, this-country-to'Franee, andthat  , |) — 
SaRAPURE 2 

pets, Previous, to,their departure :they sold all. the, _ 

moveable..and immoveable. property »which 

they possessed. The father having died.in : 

Europe, the mother returned. tq .this state— | 

Previous to an inventory being made of the 

property in common between them, she pur- : 

chased. two lots; one of which is the subject : 

of the present suit, When the notary made | 

the inventory, she presented these lots as ma- | 

king a part of the succession of her deceased on 

husband, and repeated the declaration several | 

times; but also stated that they had been ac- 

quired by her since his decease. They were , 

inserted in the inventory as common property, 

acquired by the wife, since the decease of the 

husband, and seld as making a part of the | 

suceession, | 

The only way,in which the court can un- | 

derstand and reconcile the evidence, is,, that 

the widow, after the decease of her husband, 

purchased, with the community funds, this 

property, and that supposing she. had a right 

to do so, and that the children had an equal 

interest_in it with herself, she presented it to 

he inventoried, as making a part of the estate. 
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, Byutat.is cleax:thatthe mother-had np wight agen td. 
omake, this pyrchase on acoount of her chile ~~~ 


an a) pst of 


dxen,.tp whom she was tutrix. Miners can es 
neither alienate nor acquire property, without 
the authority of justice. Febrere.V. 2, “- 
4, § 2, Ne. Gl. | 

Jt is, however, equally clear, that the miner, 
after he. comes of age, may approve, either of 
theyalienation of his estate or the purchase 
made fer him; and if he does any act which 
amounts to\such approbation, the contract is 
. | a8 binding on. him as.if made at the age.of 

The only doubt we have had in this case, 
was whether this approbation was not shewn 
here. 'The amount of the inventory is $17,291 
5@ cents; and this sum is formed in part of 
the very property on which the petitioner 
seeks to enforce her mortgage. The judg- 
ment of the Court of probates establishing her . 
claim against her mother assumes this sum of 
$17291 50 cts, as the amount of the comnmnity 
property. It is evident therefore that the value 
of thisilot was taken into.consideration by the 
court in fixing the sum due by the mother. 

It appeared to.us, therefore, on the first ex- 
amination of the case, that the plaintiff could 
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Fastera Dis't, NOt Claim the value of this lot as making a 


May, 1827, 
Pw 
SaRAPURE 
ws. 
Dzusors. 


part of her father’s estate, and at the same 
time claim a lien on it as belonging to her mo- 
ther. But a close examination of the evidence 
does not enable us to assume this position. 
The pleadings in the suit before the court of 
probates have been produced, but the proof — 
there adduced, has not. It appears from the 
former, the petitioner alledged that the father 
left a large estate which came into her mother’s 
possession. Whether the inventory was pro- 
duced in evidence or not, we cannot say, tho’ 
there is a strong presumption it was, from the 
judgment adopting it as the amount of the es- 
tate in common between father and mother. — 


But in giving the defendant the benefit of that 


presumption, we cannot refuse to the plaintiff 
another, “that it was introduced to support the 
allegations in the petition, which were, that a 
large estate had come into the mother’s hands. 
Of the fact, the inventory: was evidence, tho’ 
it had all'been’ composed of property purcha- 
sed by the ‘mother, with the funds of the estate, 
when it contained her declaration to that ef- 
fect. And what is conclusive to this being 
the purpose for which the instrument was ‘in- 
trodticed, is, that the rights of the minors are 











OF THE 8TATE OF LOUISIANA. 


23 


ascertained, by reference:to what. ‘the proper~ Pao Pier. 


ty was estimated for, not at what it was.sold. 


SanaPURE 


Now, if it had been, considered as making a |. 


part of the father’s estate, they could only have 
had the price which it brought at auiction, 

But there is evidently an.error in the judg- 
ment of the district court, one into which it 
was led by a mistake in that of the court of 
probates. The latter declares that the pro- 
perty in community was $ 17,291 50 cents. 
That the father’s share was $ 8745 % cents, 
after deducting the costs, amounting to $1000, 
and that the plaintiff was entitled to the one 
sixth of the sum last mentioned, wach 2715 
dollars 25 cents. 

In this calculation there are tw6 errors : 
First, the father’s share, afiet deducting $1000 
out of $17291 50 cents, is only $8145 75 cts. ; 
and second, the one sixth of this simi is not 
$2715 25 cents, but $1357 62 1-2 cents, 

No appeal has been taken by the persons 
cited in warranty, in regard to whom there is 
a separate judgment on record. The reversal, 
therefore, which we are about to pronounce, 
will only extend to the decree rendered be- 
tween the parties before us. 
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thine Pi Ic is«Nétefore ordered, adjudged and des” 
or Soe jadgment ‘of the’disitict'téurt 
be annulled, avoided’ and‘ reversed ;’ and’itis = |. ; 

further ordered, adjudged’ arid’ decreed; thet 

the defendant ‘pay to ‘the plaintiff, within ten 

days after the notification of the judgment, the 

sum of $1357 62 1-2 cents; with the costs of 

this suit, in-the court of the first instance, and 

on the neglect or refusal to pay the same, that 

the premises mentioned in the petition be seized 

and sold for the payment of said stims; and it 

is further ordered, adjudged and decreed, that 

the appelleess pay the costs of appeals. A’ 


Hennen for the plaintiff, Derbigny for the 
defendant. 


Bis UYs: 


A ) 


ae 


MILLAUDON, vs. THE JUDGE OF THE PAR. 
' ISH OF JEFFERSON. 


The supreme AppEAL from the parish court of the parsih 


court cannot 


give relief a- of Jefferson. 
gainst the im- 


tition of a 


ine of forty Mantin, J. delivered the opinion of the 
court. ‘This was an application for relief, on 
a complaint that the district judge refuses'an 
appeal from a judgment, by which a fine of ' 
forty dollars was imposed for the breach of one 
of the regulations of the police jury. 














OF THE STATE OF LOUISIANA. 


25 


Itis alleged that the police jury erroneous- Hatem Di. 
ly consider the land of the applicant -as bur- —-~--—~ 


dened with the obligation of yielding and 
keeping in repair a road. of several miles, 


M — 


bs 
at JUDGE OF THE 
Panisa or 


an annual cost, as the applicant alleges, een 


several thousand, and, as is admitted by his 
adversary, of several hundred dollars ; that the 
fine will be demanded monthly, while the de- 
fendant will be compelled to submit to the il- 
legal fines, without the possibility of con- 
testing the claim made on him, in such a man- 
ner as to:be able to obtain the opinion of i 
court thereon. 3 

Be this as it may, the matter in dispute in 
the present case, is the fine of forty dollars, 


therefore, the case cannot come before us as 


an appeal from the judgment condemning the 
applicant, If an injury. be done him, of suf- 
ficient magnitude to entitle him to relief at our 
hands, he may become a plaintiff. in a suit for 
redress, an@’his counsel will present him the 
way by which it may be legally reached. - 

At present we cannot afford him any rélief. 


Itis therefore ordered adjudged and de- 
creed, that the rule for the mandamus be ane 


charged i in the applicant's. case. 
Vor. VIN. S. -* 
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The imputae 
tion of a pay- 
ment, is by 
law made to 
thy most ones 
rous debt. 





CASES IN THE SUPREME COURT 
Seghers and Grymes for the plaintiff, Der- 


bigny for the defendant. 


[naman 


PATTIN ABADIE, vs. POYDRAS. 


‘ 


Appeat from the court of the fourth dis- 


trict. 


Marruews, J. delivered the opinion of the 
court. In this case the plaintiff obtained an 
injunction to stay praceedings on an order of 
seizure which the defendant had catsed to be 
issued against certain slaves mortgaged to him 
in the year 1814, to secure a debt due from the 
former, which in 1816 amounted to the sum of 
$5699 57 3-4 cents, according to a setilement 


of accounts which took place between the de- 


fendant in the injunction, and the husband of 
the plaintiff The cause was submitted to a 
jury in the court below, who found a verdict 
for the plaintiff, and judgment being rendered 
in pursuance thereof, the defendant appealed. 
The evidence of the case shews that the ap- 
pellee executed the mortgage on which the or- 
der of seizure was $ranted; that the debt 
which it was intended to-secure was taken in- 
to the estimate of accounts between the ap- 
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plicant and the plaintifis’ husband, in a settle Eastern Dist 
ment made on the 26th of March, 1816, at Piast J 


Parris Abie 


which time a payment was made by the latter, 
amounting to $4362 87 1-2 cents, with the 
funds of the appellee’s wife. According to 
the statement then made, the whole amount 
due by Abidie. and wife to the defendant, was 
$8949 95 1-4 cents. Subsequent to this ar- 
rangement, viz: in the year 1823, the plaintiff 
sued for and obtained a seperation of property 
from her husband ; and in rendering judgment 
in that case, the sum which had been previ- 
ously paid over to the appellant by her hus- 
band was included, estimated at 5000 dollars, 
These are the principal facts ‘in the ease, and 
those alone worthy of consideration on its de- 
cision. From them, two questions arise; the 
first relates to the imputation of the payment 
made on account in 1816; the second, to the 
effect on the rights of the appellee, which her 
claim and consequent judgment — her 
husband, can have. 

Admitting that the debt owing by the ap- 
pellee and secured by the mortgage on which 
the seizure was obtained, forms the first item 
in the account, as regulated and settled be- 
tween the husband and the appellant; and that 


plz, 


v8. 
Porpras. 











28 CASESIN THE SUPREME COURT 


asta Dist the payment made on that occasion, was with 
—--— the funds of the mortgdger: no doubt.can be 
rare, entertained of its legal imputation, in the ab- 
Pormmus. sence of any positive stipulation in relation to 
‘its appropriation.- Had the debts, as stated in 

that account, been those of the husband alone, 

and he had used the funds‘of his wife in pay- 

ment, the doctrine of imputation of payments 

would have.found no place in the present ac- 

tion. But it appears that the separate debt.of 

his wife, joint debts of husband and wife, and 

those perhaps of the husband alone, were al- 

so blended together in the adjustment of that 
account. 'The payment must therefore. be 
considered in relation to all the items; and as 

it was not specified, which the parties to the 
settlement intended to extinguish, it should be 

imputed accerding to the provisions of law 

made for such cases, and which are found in 

the old code, 290, art. 156. ‘The debt due on 

the mortgage was certainly the most onerous 

in the catalogue of settlement; and in dis- 

charge of iit, the sum paid ought legally ‘to be 
imputed. By the payment it was extinguish- 

ed prodanto, and could never afterwards be 

revived, unless by exprets consent of the ori- 


ginal contracting parties. 
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If this proposition be true, it solves the se- Eastern meee 
cond question in the case, which has relation acs aol 


to the effect produced by the judgment ob- 
tained against the husband by his wife in her 
suit for seperation of property. In ‘that judg- 
ment, she had probably no right to be consid- 
ered as a creditor ‘for the amount of funds 
which her husband had received; as belonging 
to her, coming from the succession of her mo- 
ther, for thesum thus received had ‘been pre- 
viously appropriated to the payment of a debt 
which she justly owed. But that. it had been 
so appropriated, there is no evidence to shew 
that she had any knowledge. It was the duty 
of her husband in that action 'to have shewn 
the use which he had made of the funds in de- 
fence of the claims set up against him; and if 
his wife’s claim and his acquiescence were 
productive of fraud, it affects all his creditors, 
and not the defendant in particular; certainly 
not in such a manner as to revive a debt which 
had been long before extinguished by pay- 
ment, 3 
But the amount paid was not equal to the 
hypothecary debt, which was, with interest 
calculated at the time of payment, 5699 dol- 
lars 57 3-4 cents, when the whole sum paid 


Partin’ Asl- 


wesieie- 
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Baste Dist. was, Only 4362 dollars 87 1-2 cents, - The 


\—---~ mortgage by which the sum of 5181 dollars 
Party Asi- 

os, 43 cents is secured, contains no stipulation for 
Paros. the payment of interest; and the defendantin 
the present suit, in his petition to obtain an or- 
der of seizure, claimed only 4587 dollars 7 1-2 
cents, being the balance due on said mortgage. | | ‘ 

after deducting 1112 dollars 50 cents, a sur- 

plus which remained out of the payment made 

in 1816, according to the imputation contend- 

ed for by the appellant. That payment must, 

however, as we have already expressed our 
opinion, be imputed, ix toto, to the extinguish- 

ment of the debt due.on the mortgage, being 

5181 dollars 43 1-2 cents, from which deduet- 

_ ing the total amount paid, 4362 dollars 87 1-2 
cents, a balance remains due to the mortgage 
creditor, amounting to 877 dollars 56 cents; 
and as to this last sum, the proceedings on the 
order of seizure are improperly enjoined. 

It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be avoided, reversed and annulled. And it is 
further ordered,-adjudged and decreed, that 
the injunction obtained in the present case be 
dissolved, so far as it relates to the sum of ‘se- 
ven hundred and seventeen dollars and fifty- 
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six cents, and thatit remain and be made per- Pasters Die. 
petual for the sum of four thousand three hun- Seater 
dred and sixty-two dollars eighty-seven anda  ™™, 


v8 


half cents, being part of the wholesum claim- °"™“* 
ed by the present applicant and defendant in 

his petition for the order of seizure. And that 

the appellee pay the costs of this appeal, the 
appellant paying those of the court below. 


Derbigny for the plaintiff, Cuvillier and 
Seghers for the defendant. 


DUNCAN’S EXECUTORS, vs. HAMPTON. 


Apreat from the court of the first district, The exeepti- 
on in the par- 

3 ae fidasin favor 

Marruews, J. delivered the opinion of the of vomes who 


become wi- 


court, The plaintiffs in this case set forth two thoy ae of 


o. .e . > i ; »in regard 
distinot causes of action, on which they claim to estates in- 
f ob. same , herited from 

a recovery of the amount stated in their peti- their children 


is unrepesled 


tion. The first is for money paid to the testa- + der deg 


ture of the 


tor, as endorser on certain notes alleged to state or iste 
territory 
have been made by the defendant through the Th« new eede 


cannot affect 
ministrv of his agent and attorney, in ‘fact, in*Y, ns 
consequence’ of a transaction or compromise *”*"**" 
which took place between him and certain cre- 
ditors, with whom difficulties existed in rela- 


tion to the payment of the price of a tract of 








Esstern Dist. land, ‘The second is to obtain restitution of’ 


=e sums of money advanced by the testator in 
amicvrons, payment of due by the defendant, and which 7 | 
Haurrox. were paid for the benefit of the latter. 

The court below gave judgment in favor of 
the plaintiffs for 8750 dollars with interest; 
from which the defendant appealed. 

‘The principal facts of the case as shewn by 
the evidence are as follows: On the 25th of 
January, 1817, the defendant purchased from 
Louisa De Armas, wife of Carlos De Armas,a ~ 
certain tract of land for the price of 12500 dol- 
lars, stipulated to be paid by-annual instal- | \ 
ments, accruing from the date of the act of 
sale, which was passed before a notary ‘and 
made by and with the consent and approba- 
tion of the husband, who signed it together 
with his wife, ‘The first instalment appears to 
have been paid. When the second became 
due, payment was withheld, and suit’ be- 

- ing. brought to recover it, the defendant re- 
sisted ‘the claim on the ground. of. imperfec- 
tions in the title which he had acquired to the 
property, as having been sold without authori- 
ty or power in the vendors to transfer, being:in 
contraventiun of the wife’s dotal rights. In 
that case the district court gave judgment for 
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the plaintiffs, which, on.appeal, was. reversed. wale iat, 


While matters were in this situation be-—v~ 
Dwuncan’s 


( |y tween the sellers and purchaser of the land, *=%«s 
the compromise as set forth by the plaintiffsin #“""* 
the present action, took place by the agency of 
R. Clague, for and on the part of the defendant; 
whose authority the latter disavowed, so soon 
as the transaction came to his knowledge— 
Some time after these occurrences, applica- 
tion was made to the supreme court to suspend 
any final decree in the cause of De Armas 
and wife, vs. Hampton, which by consent of 
|) the parties was done, and-also, in consequence 
of consent, the appellants were permitted to 
withdraw their appeal. See 8 Mart. 432. 
Another appeal was subsequently taken for a 
similar judgment of the district court, which 
was finally affirmed. See 11 Mart. 552. Af- 
ter this affirmation (as is now shewn to the 
court) the amount of money claimed in that 
suit, with interest and costs, was paid into the 
court below, and eventually came into the 
hands of the testator. : 

From this statement of the case, it is evi- 
dent that no question remains in relation to the 
first and second instalments of tlie price of the 


plantation purchased by the defendant as above 
Von. VI.N.S. 5 
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Ea at . 
en is Dist, indicated. 'There is no evidence of any pow- i 


aad er or authority from the defendant granted to 
sxee’s’ Clague, who assumed toact for himintheal- =| [4 _ 
Huxrrox. Joged transaction or compromise ; no act shew- 
ing a subsequent ratification, but on the con- 
trary, an express disavowal of every thing 
which was done under that assumed agency. 
The appellant is therefore most clearly free 
from all obligations created by the Ls aaeenaae 

of that compromise. 

The sole question of importance in n the case 
arises out of the payment, made by the testator 
of the appellees, of the two lastinstalments— | |) - 
Their right to sue for the benefit of his succes 
sion is questioned, but we do not doubt on that 
subject. The will, according to a just and ra- 
tional construction, gives them power to collect: 
the debts which might be owing to the estate 
of their testator, In the receipt of debts they 
are authorised to act jointly and several- 
ly. The grant of authority to receive debts, 
without power in the executors, to enforce 
payment, would be wholly illusory, and defeat 
the evident intention of the testator. 

In examining the principal question, we 
must enquire: Ist, whether the debts of the de- 
fendant were. paid by the deceased during his 
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life time, which were justly due and owing, Brn 
and payment of which could have’ been legal- ceneat 

‘Wy enforced by the creditors; 2d, whether the #0" 
payment was made under circumstances Hastrvor. 
such as authorise a recovery of the amount 
paid, as having been advanced for the use eand 

) |) benefit of the appellant, 

According to the act of sale which took 

place between Mr. De Armas and the defend- 

ant, for the land as above ‘stated, the latter 

bound himself: to pay on the’ 25th of January, 

1820, three thousand seven hundred and fifty 

dollars, being the two last instalments of the 

price agreed to be paid for said land. 

The act of sale has not in any manner been 

cancelled or annulled, but:remains in all ori- 

ginal legal force and effect. At the time the 

pretended compromise was entered into be- 

tween the parties to the deed of sale, through 

thé agency of R. Clague on the part of the de- 

fendant, which took place in August,.1819, the 

second instalment was unpaid, and then form- 

ed. the basis of litigation, in which the right of 

the vendors to recover payment was in contes- bs 

tation. The final decision in that case, and 

the appropriation of the money recovered has 

already been stated. It is in proof in the pre- 
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Eastern Dit. Sent CASe, that the balance of the price of the 


anaes property purchased by the appellant, as above 
mcs, set forth, has been paid to the seller by the |? 
Hanrron. plaintiffs’ testator. 

The testimony which establishes this fact, 
was given by the husband of the person who 
sold the land, and had joined in said saleas = \ | \ 
an evidence of his permission and authorisa- 
tion.to his wife to sell. 

This witness was objected to by the counsel, 

- for the defendant as being incompetent on ac- 
count of interest, anda bill of exceptions is 
found on the record to the opinion of the judge 
a quo, which allowed him to testify. He ap- 
pears to us to be wholly disinterested in rela- 
tion to the fact of' payment having been made 
by the testator, as alleged in this case; or, if 
any kind of interest exists, it is opposed to the 
witness, as his testimony amounts to an ac- 
knowledgement of satisfaction of a debt due 
to his wife, or to himself and her jointly. 

We therefore consider that proof of pay- 
ment, as‘alleged in the petition, has been made. 

In proceeding further on the first enquiry, it 
remains to be ascertained whether the debt 
thus paid, amounting to.5000 dollars, was one 
which ‘could have’ been legally exacted from 
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the defendant. It certainly stood in a situa- EesternDaett 


tion precisely similar to that whi h was reco- 
vered in the suit of De Armas and wife, vs. 
Hampton, by a final judgment of this court 
as seen in 11 Mart. 552, above referred to; 
and if thatjudgment be correct, on legal prin- 
ciples, no doubt could be honestly entertained 
of the appellant’s liability to pay the subse- 
quent instalments, But the correctness of that 


judgment has been assailed on variousgrounds: 


which must be investigated. _ Before proceed- 
ing to this invéstigation, we deem it not im- 
proper to remark, that there would be nothing 
very surprising in the occurrence, if the court 
had been led into error in ‘that. case, as both 
parties to the suit evidently desired a decision 
which should pronounce the sale valid in law. 
and completely translative of property; and a 
decree for the payment of the price. We 
however believe that there is nothing erro- 
neous in the decision of the case, The dif- 
ficulty which appeared in the cause when it 
was first brought before the appellate court, 
arising from the marriage contract of the 
plaintiffs, was subsequently overcome by shew- 
ing that the contract had’ not been recorded 
in pursuance of the act of 1813, and conse- 


May, 1897, 
ii A 
Luncan’s 

EXECc’s, 
v8. 
Hampton. 
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Eastern Dist quently, was without effect in relation to the 


May,1827. 


\#-> rights of third persons, The land which was 


Duxcan’s 
EXEC’s 


ve, 
Hampton, 


sold and conveyed to General Hampton, was _ 
represented to have been common property of 
Mrs. De Armas, the seller, and her child by a 
former marriage, and which she had acquired 
by adjudication of the succession of her first 
husband. 

In the present case, the fact of the property 
having been held in common by the mother 
and her son is contradicted, on the ground, that 
as her share in the estate accrued in conse- 
quence of the death of a child, from whom on 
general principle she would have inherited ; 
yet by her second marriage she lost the full 


_ right of inheritance, and only took a usufruc- 


tuary interest. In support of this doctrine, the 
appellant’s counsel rely on an act of our old 
civil code, 227, found at page 258, and which 
is retained in the new code, art. 1746, It is 
true that these laws contain an exception to 
the general rule of inheritance by ascendants, 
But it'is an exception which existed under the 


_ former laws of the country, and which ap- 


pears to have its exceptions also, unrepealed 
by any act of legislation since the country 
came under the dominion of the United States. 
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Orie of these exceptions to the exception is iampoonst 


created in favor of women becoming widows “~~” 
before the age of majority; althovgh they “tars, 
should marry a second time, and under its pro- paarcon. 
tection Mrs, De Armas rests, as shewn by the 
testimony of this case, for she was not of age 
at the death of her first husband. See Feb- 
‘| nero; Pt. 1, Ch. 3, No, 2. 
After the death ofone of her children, hav- 
ing only two, it is clear that the mother and 
sutviving child held the succession of her first 
husband in common, which was adjudged to 
her in pursuance of the provisions of an act of 
the legislature, passed in 1809. See 3 Martin’s 
Digest, 126. This law declares, that an es- 
tate thus adjudicated shall remain specially 
mortgaged to secure payment either to the mi- 
nor or to his. curators. According to this pro- 
viso, a tacit mortgage is created, and exists on 
all property adjudicated. under that act. And 
the existence of such mortgage on the property 
in the instance before the court, is offered as 
an objection to the propriety and legality of the 
payment made by the testator of the plaintiffs 
under pretence of benefiting the defendant. It 
is insisted that the latter would not have been ~ 


bound to pay to De Armas and wife, unless 
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Eastern Dis’t, under security against the probable or possible 


May, 1827, 


ev effects of said mortgage on the property sold, 


mac's ‘The doctrine as contended for by the‘appellant F 
Hamrrex. is that which some of the early decisions of this 
court seem to teach, particularly that given in 
the case of Duplantier vs. St. Pe, 3 Mart. 
236. But the principles assumed in those 
decisions have been eventually overruled by 
that rendered in the case of Fulton’s Heirs, 
vs. Griswold, reported in 7 Mart. 223. Itis 
believed that no doubt has been entertained by 
the court, of the correctness of that judgment, 

so far as it relates to the practice of setting up, 
iu defence of payment, outstanding titles to 
land... With regard to mortgages actually ex- 
isting on property sold, whether they ought to 
‘be successfully opposed to payment of the 
price, without security, has been doubted, and 
in case of insolvency of the sellers, might still 
have been reasonably doubted, were it not that 

these mattershave been settled by the code, 

art. 2535. This law ‘being posterior to the 
sale made from De Armas and wife, or rather 
from the wife to Hampton, can have no influ- 
ence on the present.case. And the law, as it 
" previously existed, according to the exposition 
given by the decisions of the supreme court, 
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court, would not warrant a detention of the Eastern Dist 


May, 18 7 


prices stipulated to be paid for property, un- —-~—— 


Jess the buyer should have been disturbed by 
an action actually commenced, either hypo- 
thecary or in re-cendication. We therefore 
conclude that the appellant was bound to pay 
to the seller of the land the two last instal- 
ments of the price, at the time when they be- 
came due, and that as they were paid by the 
testator, his executors have a right to recover, 
in the present suit, the amount so paid with le- 
gal interest; unless there be something in the 
manner of payment which destroys their 
rights. This leads us to a short investigation 
of the circumstances under which payment 
was actually made. It is true, that Duncan, 
the testator, paid to De Armas and wife, under 
adirect and immediate influence occasioned 
by his endorsement on notes which. were ex- 
ecuted in virtue of a void transaction. But 
the consideration for which these notes were 
given was a part of the price of the planta- 
tion which had occasioned much litigation; 
and the endorser, by paying the notes, paid 
that part of the price which was then owing 
and due. It was therefore, sub modo, a pay- 


ment for the benefit of the purchaser, and 
Vox. VI. N. 8, 6 


Luncan’s 
Exue‘s 
08 
Hamprox. 
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Eastern Dist. which, in justice and equity, and according to 
~..--— law, he is bound to refund, See Curia, p. 383, 


No.4, and Part 5, Tit. 12, law 32, and Tit, 


tamrrox. 14,law3, Ifany doubt could remain of the 





consistency of the opinion now expressed, 
with the jurisprudence of the country, as it 
existed previous to the adoption of our last 
code, in relation to the liability of purchasers 
to be compelled to pay the price of property 
encumbered with tacit mortgages, without re 
quiring security against the effect of liens of 
that nature; such doubt is much weakened, if 
not entirely removed, by reference to a posi- 
tive enactment of the legislature, relative to a 
branch of the same subject. We allude to the 
act of 1817, in relation to sales made under 
_ execution, wherein it is declared that a pur- 
chaser of property at sheriffs’ sales cannot re- 
fuse to pay the price, on account of the exis- 
tence of a general or tacit mortgage, unless a 
guit be actually commenced and pending a- 
gainst the property thus encumbered. 

The right to recover interest on money due 
for the price of real property or such as is capa- 
ble of producing fruits, has been so long set- 
tled that we should have deémed it unneces- 
sary to mention the subject, were it not for 
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the opposition made by one of the counsel for Restore Sie 
the defendant in the course of his argument. as ao 
There has been no variance in the decisions =*#’s 
respecting interest since the case of Segurs "rr" 
Syndics, vs. Brown, reported in 3 Mart. 91. 

The judgment of the district court is erro- 
neous in allowing too much to the plaintiffs. 

It is therefore ordered, adjudged and de- 
creed, that it be reversed, avoided and annul- 
led. And itis further ordered, adjudged and 
decreed, that the plaintiffs and appellees do re- 
cover from the defendant and appellant the 
sum of five thousand dollars, with interest at 
the rate of 5 per cent. per annnum, on three 
thusand seven hundred and fifty dollars, from 
and after the 25th of January, 1820, until the 
same be paid; and, also, interest on tw: lve 
hundred and fifty dollars‘at the same rate, from 
the 25th of January, 1821, until payment shall 
be made; the appellees to pay the costs of this 
appeal, and the appellant costs in the court 


below. 


Conradand Hennen for the plaintiffs, Ma- 
zureau and Preston for the defendant. 
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Eastern Dist. 
Maz, 1827. 

When a new 
trial is refus- 
ed below, the 
case will he 
remanded for 
it, if the su- 
preme court 
cannot concur 
in the deci- 
sion of the ju- 
ry. 





CASES IN THE SUPREME COURT 
M:DONOUGH, vs. DE ARMAS &. AL. 


Appgat from the court of the first distriet 


Porter, J. delivered the opinion of the 
court. ‘This action is brought on several notes 
of hand made by the deceased. Among 
other means of defence, simulation and come 
pensation were pleaded by the defendants. 

The cause was tried by a jury, who allows 
eda considerable sum in compensation, and. 
found a verdict in favor of the plaintiff for the 
balance due. With this verdict he was dis- 
satisfied, and moved in the court below for a 
new trialon several grounds, one of which 
was, that the verdict was contrary to the weight 
of evidence. The judge refused the applica- 
tion, and the plaintiff has appealed, and re- 
newed here his demand, that the cause be 
heard before another jury. 

We think the judge below erred in refu- 
sing the new trial. We are unable toconcur— 
with the jury in the view they have taken of 
the case, and it is therefore ordered, adjudged 
and decreed, that the judgment of the district 
court be annulled, avoided and reversed, that 
the cause be remanded for a new trial, and 
that the appellees pay the costs of the appeal, 
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Morse for the plaintiff, Seghers, Hennen tatem Dist 


and De Armas for the defendants; Neem ane 


DICKS & AL, vs. CASH & AL. 


Appeat from the court of the third district. 


If the plaintiff 


Porter, J. delivered: the opinion of the *\tPhis inte. 


° : —— : ‘st in the bill 
court. This suit was instituted ona bill of and gives no 
other e ie 


EMC : dence of title 
exchange, and the plaintiffs were nonsuited, fence of sitle 


because it appeared, they had once parted jo8ir. Po" 
with the legal interest in the instrument sued — 
on, and gave no further evidence of title in 
themselves, but the possession of it, We think 
the judge below decided correctly. It is the 
well established doctrine in the court, and one 
equally supported by reason and authority. 
If, indeed, itappeared, the endorsee had been 
merely the agent of the -petitioners, the deci- 
sion should have been otherwise, as we have 
already intimated in the case of Thompson, 
vs. Flower ; but wecannot presume that fact, 
and it is not proved, It was upon proof of 
this fact that the case in 18 Johnson, to which 
we have been referred, was decided. 1 Mart. 
N.$.301, 372. 2 N.S. 213, John. 239, 


It istherefore ordered, adjudged and de- 











AG CASES IN THE SUPREME COURT 
Fastern Dist. creed, that the judgment of the district court 


May, 1827. ‘ 
ea-——/ be affirmed with costs. 


Peirce for the appellants. 


VAWTER, vs. MORGAN. 


The prov APPEAL from the court of the first district. 


sions of the 

code of race " a ee 

— ree Porter, J. delivered the opinion of the 
judge to “court, This is an action against the sheriff of 


the amount of 


be taken ca nthie parish of Orleans. The ground of it, as 


writ of seques- P one ° . ° . 
tration, and Stated in the petition, is, that in his official ca- 
the sheriff to 


return it into nacity he had. sequestered 20 hogsheads of to- 


court are di- 


They do not DACCO, ina suit of the plaintiff against one Pal- 


recoursenn mer, and failed to deliver them up when called 


the sheriff for a ° 
anegicst ON; but the real point in dispute, was, whether 


from whie 


oe i watts the defendant when he surrendered the -pro- 

wail perty, took good and sufficient security for its 
re-delivery. 'To this, all the evidence taken in 
the court of the first instance was directed, and. 
the jury who tried the cause were of opinion 
he had, for they founda verdict in his favor— 
This verdict, the judge below confirmed, not- 
withstanding an attempt was made to set it 
aside, - 

The plaintiff has appealed, and in this court 
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has made three points, two of law, and one in Paes pet 
relation to the merits. SaMiaasy 1 ag 
Those of law are, that the defendant ‘was ae 
a | not authorised to take the bond, and that he 
did not file it pursuant to the directions of the 
. code of practice. 
The first we think is sufficiently answered 
by the code of practice, art. 279. It is true, the 
provision there contained, contemplates that 
the judge shall fix the amount of the bonds. — 
But if the sum in which it is taken by the she- 
riff be sufficiently large, the omission to apply 
to the judge did not render the obligation 
void, and the plaintiff is bound by it, 
2d. It does not appear, the sheriff returned 
the bond into court, but it is shewn, that the day 
after he took the security, he made a return 
on the writ, in which he stated that the proper- 
ty was released; gave the names of the princi- 
pal and the surety, and the amount in which 
the obligation was taken. If the plaintiff was 
dissatisfied with its security, the returns fur- 
_nished him with all the information necessary 
to enable him to exercise his legal rights. 'The 
provisions in the code of practice are only di- 
rectory on this subject, and we see nothing 
which would authorise us to make the officer 
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Bagtora Dist responsible in the whole amount of the debt, 
——-— for a neglect, from which the plaintiff did not 
vay" suffer any injury, and which did not, in any 
ae 2 respect, affect him in relation to the act com- 


plained of. | tS 


3d. On the merits, a perusal ofthe evidence. 


does not enable us to say, the jury and court 
below erred; At least we are clear, the er- 
ror, if there be one, is not so manifest as to 
authorise us to disturb the verdict. 


It is therefore ordered, adjudged and de- | 


creed, that the judgment of the district court 
be affirmed, with costs. 


Strawbridge for the plaintiff, Hennen for 
the defendant. 


DENNISTOUN & AL,.vs, DEBUYS & AL. 
¥ 


Uf it be admit- a leat 
ted that two APPEAL from the court of the first district, 
persons have 

taken.a ‘hird 


in business, Martin, J. delivered the opinion of the’. 


and t ap- : 
peers they court. The plaintiffs claim the balance of an 


made h _ 

pet account, annexed to the petition, 

sand dollars, =< 

theinerestof Duprey, one of the defendants interrogated 
a isto be P ys : 


d i j 
regu «tet. Separately, answered, that a partnership -exis- 


then tym ted between himself and the two defendants at 
meee the time the goods were purchased—that they 




















Re, . ys & may . ro 
te a tee tho idioregiiphories pit a if 
comdefendont Dupuy, might be struck out; nett ty 


A} expressly denied tie existence ofa partnership a eT 
| between them and Dupuy, and repeated their 
prayer, “that the interrogatories put singly to 
he latter, and tip anawers, be stricken out. 

(j Phe plaintiffwas n nonsuited, andap pealed. 

4 ' He infers the court erred in conc -he 
had not found'sufficient testimony to establish 


3 a aise between ui & Longer, and 


2 ‘eo poy the défondant Longet, 
' “ admitted. th uys¥& Longer had taken 
Dupuy in business and an account current 
Ne Y them and Dupuy shews that ihiey; . 
an advance of eight thousand dol 
| im in his business, the interest of 
' whieh was tobe ae by the profits— 
¥ aueproruta bt DeMisficend “ 
| : The game account current shews the de- 
'" fendants, Debuys & Longer, sipplied Dupuy 


“with goods, or paid for oods sh to him, 
Von VI N N.S. B Pirvel 


a 





| 













iad Pin ay © 





‘ing illegal and improper. © : “with nae *° 
They finally pleaded the general i issue, and his peraerahip 6, 











® 
Fastern Dis’t.. 


Dergisroux 


. a da nts, Debuys & Longer, furnished a capital 
- . to Dupuy,.to be employed in a trade, in the * | 
» profits of which»they were to share, since, for. | 


¢ 
% 


_ they had contracted .for; a rate of interest 


* 
“sy ES 
+d ’ hee 


$. 
a 
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anid supplied him with money and their notes = 
we~ and paid. his drafts, 

We think this is evidence; that the defen. alt 


Ain 






























Cae 


the use of the capital so employed, they were  * 
to receive an interest proportioned+o the pro, 
fits, au prorata des bencfices ; itis then neces, 
sarily to be concluded, that they wereto share) | 
in the profits that might result from the pur- 
chases made on the credit which the posses 4 
sion of the capital they advanced him gave; 
because the profits made on such purchases: { 
swelled the profits made by Dupuy-in his bu. | 
siness, and thus increased the share of Debuys 
& Longer, by increasing the rate of interest 











which might exceed the rate of conventional 
interest, because, peradventure, they might not | 
only lose any claim to interest; and, as to Du- 
puy, they could not be compelled to bear any 
portion of the loss, on which we give no opini- 
on, as to creditors, they might be charged, as 
partners, beyond the capital advanced, ‘| 

It is, however, shewn that the goods were on* « «|: 
the plaintifis’ books charged to Dupuy alone 
delivered to him, or sent by drays to his ad 





tte 
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dress, without anYiméntion of the name of iHirm vec Dist. © 


+ May 1827. 
other defendants; we think this does n alier ww 


the case. One partner binds the others when" as 

he purchases, i in his own name, goods in which Danvreciae 

the partnership deals, , A, 
The amount of goods delivered, and their 

value, is proved, 


a, 


It is therefore ordered, adjudged and de- 


.creed, that the judgment of the district court 


be annulled, avoided, and reversed; and that 
the’plaintifis recover from the defetidants two 
thousand six hundred and sixty-three dollars 
and forty-three cents, with costs in both courts, 


Eustis for the plaintiffs, Grymes and Lock- . 
ett for the defendants 


3 < 





GOICOECHEA vs. LOUISIANA STATE Ss 
ANCE COMPANY. 


Aerts from the court of the first district Trdwre boo 
ranty, uo mate 


Porter, J,. delivered the opinion of the ‘, whether 
court..* This suit was instituted on a policy of rte gr at 


insurance on goods on board the schooner nation, the 
Isaac M‘Kim, from Havana, in the Island of ischs-eed. 
Cuba, to Soto la Marina, inthe republic* ‘0 a two kinds, 
Mexico. ‘The policy contains a warranty that sed as gael 

























































| Bi CASES IN THE SUPREME COURT 
Enter Dis'-thie insurers aré to be “ free from any charge, 


May, 18 7, Re : Re: 
~~ damage, or loss which may arise in conse- 
Go1rcokc BEA 


La. Sr Ins. quame of, engaging, or having been engaged, r \ 

__%.__inillicit or prohibited trade, at any time what- 
are in nthe ca, soever.” 'The property insured is represented 
ture of condi- 


tions pr.ee- to be Spanish, and the premium paid is five per 


dent. 


or toe cent. 74 
.. « data The schooner, on approaching the port of =| 
inted, . r 

where the A Soto la Marina, was taken possession of by an 

written an : 

printed wordsarmed vessel belonging to the Mexican gov- 

bat where ernment, Proceedings were instituted against 

they do not, 


the whole in- her in a court of justice, and she and her car- 
,  strument 


must be eos- ¢@ were condemned. : (|) 
ag toge- | 

er. 3 

rere the Lhe grounds of condemnation, as stated in 


Becleration in the opinion of the assessor and the final de- 

| cera bres cree of the court, are, that the cargo belonged 
Feige *» sto the Spaniards; that it was the produce of 
war with that Spain; and that the schooner sailed from an 
in ind iralvo enemy's port. 

contains a < 

_ warranty Some of the causes of condemnation being 
meetin d . ; d oth 18 
frome Jure belli, and others a breach of municipal 
—- are novlaw, the question has been raised, and very 
responsille 

for a loss pro- fully argued, whether the defendants are pro- 


oveting from 


the latter. tected by the warranty in the policy against 
illicit trade. 
In the case of Cucullu vs. the present de- 
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fendanis, which lately underwent so much dis- Bester “Sia er 
‘cussion in this court, the: judgment fendered. ~~” Govconemns 
cls went on the idea, that if there was.a breach of,,, sr, iss, 

warranty, no matter whether that breach was ” 
-or .was not the cause of condemnation and 

loss, the assurers were discharged. 
, 14 By our law, warranties in policies of insur- 
| ance are of two kinds, affirmative, or promis- 

sory,,and they are considered in the nature of 
a.condition precedent, That is, on the false- 

hood of the affirmative, or the non-perform- 

ance of the executory stipulation, the contract 
ii becomes void, and is incapable of producing ee 
any obligation between the parties. The lex : 
“mercateria of the continent of Europe has a 
adopted the same principles, with this differ- , 
ence, pefhaps, that there, a substantial compli- 

ance with the warranty is sufficient, while here 

it must be strictly, or, according to some, lite- 

rally performed, Hence it follows, that assoon 

as a breach of;the warranty is established, it 

is immaterial to enquire, whether the loss was 

occasioned by it or not; for the insured having 

failed to comply with the condition on which 

the insurer agreed to bind himself, the latter f# 

discharged from all responsibility.” Condy’s: 
Marshall, 348, 349,436. 452. Park on Im 








ot 


Eastern’ Dist; 


pene at meee 


GorcoEcHEA 
v8. 
La: St: Ins: 
Co: 


@ASES IN THE SUPREME COURT 


May. Dist surance, 422; P hilips, on Insurance, 127; . 


Emerigon, No. 1, cap. 6, sec. 4, 164 a 168; 
Pothier on Ass. No. 199; Bonlay Paty 
Cours de Droit Commercial, vol. 3, see 
15, 507 a 510; Code de Com. Frane. art- 
348. 

It is unnecessary for us, therefore, to go into 
an examination of the point so much discussed 
at the bar, whether the breach of municipal 


- law, or the violation of the rights of Mexico 


asa belligerent, was the principal cause of 
condemnation. Whether the sentence shews 
the one or other is immaterial, provided it 
shews there was a breach of the warranty. 

That it does, there cannot be a doubt. The 
decree condemns the goods, because they are 
enemy’s property, and because they are about 
to be introduced in violation of municipal law 
The last cause of condemnation proves that 
the insured did not comply with his warranty, 
and as that is a condition precedent to his right 
of recovery, he cannot succeed in this action. 
See 3 Burrows, 1419. 

But the plaintiff contends that however cor- 
rect such a doctrine may be in an ordinary 
case, the rule cannot apply here, because the 
terms of the contract do not authorise it. 
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S - The policy is in the usual form, Immedi- aie ibe 
_ ately after the clause of warranty against illi- ““v™~ 


or 


A. cit trade, which makes. a part of the printed na orks 
instrument, there is written, “this insurance is ©* 
declared to be on '74 boxes of white wax, mark- 
ed S.C. valued at 7000 dollars, represented to 
be Spanish property.” 
' ‘These expressions being written, it is argued 
they must controul that part of the policy 
which is printed; and, therefore, the assurers 
_are responsible, as, by the contract, they were 
informed the assured was about to embark on 
an illicit trade, and with that knowledge took 
the risk, The high premium paid is offered 
as another argument in support of this con- 
struction, 
The rule invoked by this argument, that the 
written parts of the policy should controul 
those that are printed, iscorrect, because the 
written words are the immediate language and 
terms stated by the parties themselves, for the 
expression of their meaning, and the printed 
ones, a general formula, made for all cases 
that may be presented. But the rule cannot 
properly receive an application in cases other 
than those where the written and printed words 
so contradict each other that the one must 
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CASES IN THE SUPREME COURT 


Dist yield to the other, Where they do- not, the 
——--— principle must necessarily be subordinate to 


La, Sm. Iss 
"Co. 


another, to which the policy of insurance and 
all other contracts are subject in their interpre 
tation, viz: that every part of them should 
have effect, if possible: ‘This is a.fundamen- 
tal rule of construction, to which we do not, at 
this moment, recolleet an exception, and it is 
founded on the plainest of reasons, namely; 
that it cannot be supposed that terms to which 
@ meaning can be given, and which have an 
mportant bearing on the interests of the par- 
ties, were inserted or left in the contract, for no 
purpose. Civil Code, 270, art.57; Pothier 
on Ob. no. 92: 1. Burrowes, 282. 

The position, therefore, assumed by the 
plaintiff, will not bear the application of this 
principle. _It.is true, the insurers underwrote 
a policy. which, among other risks, presented 
that of an illicit trade, but, at the same time, 
they declared that they would not assume the 
latter risk, and that he would take it on hime 
self Now, if we should say, that the repre- 
gentation of the property being Spanish, and 
that it was to be carried from an enemy's port 
to Soto la Marina, makes the insurers réspon- 
sible for a breach of municipal law, them the 
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elause that the assured would take the-risk of Raster Diet: 
illicit trade means nothing. If, on the contra- Noni 
eangnen 
ry, We give to this warranty its ‘full effect, and “tt 
say that the assurers were not to take thatrisk, ug 
_we donot destroy that partof the policy which 
declares that, the property was Spanish, and 
was tobe carried from an enemy’s port; be- 
Ly) cause we still leave, as a subject for the con- 
tract to.operate on, all other risks of the'sea, 
and those, proceeding from the war existing 
between Mexico and Spain. The latter: in- 
terpretation is, therefore, that which the court | 
is. compelled to ‘adopt, for by it we give effect 
to both clauses of the contract; by the other 
we would destroy one of them. 
We have been referred by ‘the counsél for 
the plaintiff, to-aicase decided in thé circuit 
court of the U. 8. for Pennsylvania, and a nisi 
prius decision in New York, where it washeld, 
that when the insurer knows the cargo which 
he underwrites to be prohibited, he is not pro- 
tected by the warranty that he is not to be res- 
ponsible. for illicit trade. No reason is given’ 
ineither of these cases, why, on a voyage of 
this kind, the underwriter may not agree to 
take sea or war risks, and refuse those arising 


from seizure for illicit trade, and we are totally 
Vor. VLN. 8. ‘8 
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Eaiterniat. at, loss to conceive on what grounds such an 
a 


\.-- opinion can rest. Admitting that he is bound 
Gorcorcitny, 
cee ime © know the municipal regulations of the coun- ’ 
* try to which the goods are carried, he may cer- 
tainly refuse to be answerable for a violation of 
them, Nothing prevents the parties to a con- 
tractof insurance from dividing the risks; the 
dassurer may take all, or any portion as he 
thinks fit. ‘These decisions, however, are in 
direct opposition to that given in thé’ case of 
Hubbard, vs. Church, m the supreme court 
of the United States, and to that of Higgins, 
vs. Pomeroy, in the supreme court of Massa- 
chusetts. 2 Cranch, 232, 11 Mass. 104, 1 
Condy’s Marshall, 346. 1 Anthon, 26. 
Itis therefore ordered, adjudged and de- 
creed that the judgment of the district. court 
be affirthed with costs, 


Grymes for the plaintiff, Eustis for the de, 
fendant. 


OAKEY & AL, vs. RUSSELL & Ab. 


The owner Appean from the-court of the first distrig®. , 
will recover 
for injury to . es 
his goo's on WM arrurws, J. delivered the opinionof the 


hoard of the 


vessel, altho” court, ‘This suit is brought to obtain jndemmi- 


they were re- 


ss 


FINEW mM Gromer toa MoeRApy 








ss 


CYP RARY 


—_ 


Ss 


— 


er Bruciee 


Ty 
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ty for damages, which the plaintiffs allege they Masta vist 


1827 
have sustained in consequence of injury done ~~ 


to their merchandize, on board the vessel of, ., 

_ Rossrte &at 

the defendants, which occurred by the negli- =>.ca” from 

‘ the quay, if 

gence or mismanagement of the master. The there is fal 

a ° i . proof of their 

plaintiffs obtained judgment for $831 88 cts, ;*aving been 
F , nj 

from which the defendantsappealed, i 


d 
The facts of the case shew, that the goods judges of the 

‘ . a nee-.ssity of 

or merchandise, concerning which the present telling dama- 


dispute arises, were shipped on board the brig fiction 
to be carried from New-York to New-Or- 
Jeatis, acknowledged to have been received in 
good order; that they were landed at the port 
of destination. and taken to the store-house of 
the plaintifis by their clerk or agent; that on 
opening the boxes which contained them, they 
were discovered to be damaged; thata survey 
was had on them by the Port Wardens, whe 
condemned them as being unmerchantable, 
and they were consequently sold at auction, in 
such manner as to cause a loss in comparison 
with sound goods of the same kind, to the 
amount adjudged to the appellees, according 
to an estimate made in relation to their value 
in New-Orleans, &c. 

Against the correctness of the judgment of 








60 CASES IN THE SUPREME COURT 


Este mDis% the district court, the defendant’s counsel con- 
“— --— tends on the following grounds: , 
Qaxes & at, ' 
odes Ist. ‘That as the goods were received by the ah 
agent of the plaintiffs and taken to the store, 
without any objection having been made to 
their condition; the owners of the vessel are: 
exonerated from all liability in damages. y | 
2d. That the proceedings of the Port War- 
dens having taken place, ex parte, cannot in 
any manner, affect the interest of the defend- 
ants. 
_ 3a. That the estimation of injury or’ dama- 
geswas made ona value improperly assessed, i) 
viz? -that of such goods, if sound at the port of 


destination, whereas, it should have been their 





value at the port a quo, or invoice prices, &c, 

| Insupport of the first ground of defence, we 
are referred to the cases of Monro, vs. owners 
of the ship Baltic, and Urquhart, vs. Robin- 
| son, reported ind Martin, 195 and 236. The 
| principal points decided in these cases, relates 
| to the admissibility of an invoice in evidence 
to prove a deficiency in the goods which were 
actually delivered, as compared with those 
stated in the invoice. 'The carriers were charg- 
ed with direct embezzlement, at least gross 
negligence, in suffering some part of the goods 
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to bestolen. In such cases, clear and explici 1 aaane 
testimony should be required to establish PP femiea 


— & at, 
fraud, or negligence so gross as to savour much 


of fraud. 
Inthe case now under considération, it was 
incumbent on the plaintiffs to shew that the da- 


went & aL 


mage of which *they complain, happened to 
the merchandize whilst in the possession o¢ 
the carriers, &c. ‘This fact, we are of opin- 
ion, the evidence in. the cause completely es- 
tablishes, notwithstanding the removal of the 
goods from the quay, or levee, before idee wére 
inspected, 

‘There does not appear to have been any 
thing irregular in the proceedings of the Port 
Wardens. They seem to be constituted by , 
law the sole judges of the necessity which re- 
quires damaged goods to be sold by publi¢ 
auction. See 2 Martin’s Digest, 404, 

Notwithstanding the obiter dicta found in 
the opinion pronounced in the case of Ames 
& al, vs. Reed, reported in Vol. 2, 236, we be- 
lieve that the injury or damage fer which in- 
demnity is claimed in the present case, was ~ 
properly estimated, in reference to the value of 
sound goods, similar to ‘hose injured. in New- 
Qrieans, the port of artival. : 
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Kastorn, Dit In the case cited, the judgment was correct, 

\----— although there is probably error in part of 

OAxT what was said by the way, in coming tothe - 

RvssRLn & aL 
conclusion on which it is based. 

Whatever may be: the rule with regard to 
insurers, carriers are bound to indemnify for 
losses on goods occasioned by their negligence, 
according to prices or value at the place where 
they may have contracted to deliver them.— 
See the authorities referred to by the plain- 
liffs’ Counsel; Pothier Ob. No. 59, & Se- 
quentes ; 8 Johnson, p. 215, 15 do. p. Bs 
Curia Phil. Tit. Danos, No.39, Vol.3, 247. a \ 


‘It is therefore ordered, adjudged and de- 





| creed that the judgment of the district court 
| be affirmed with costs. 


| Smith for the plaintifls, Morse for the de- 
fendants. 


eiemesinieenedl 


ZINO, vs. THE LOUISIANA INSURANCE 


COMPANY. 
pees eee from the court of the first district. 
a a : 
falty which i Porrer, J. delivered the opinion of the 
" appealed 


from, des Goust. This action is brought on two policies 


: not prove a 


. 4 ? ; - 
fals fication of |p insurance, one on thé schr. Constitution, and 


the warran- 
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- the other on her cargo, from the port of New- apenas 

Orleans to Vera Cruz. Both vessel and goods —— 

are warranted to. be American, and that the 

former shall not force the blockade. ‘eo sumtehaed 
The schooner on approaching, or rather, af- “ia 


pendency of 


ter having entered the waters of the harbor of the sn 


. . . ° t, th t 

Vera Cruz, was taken possession of by anfctncen’ the 
insurer an 

armed vessel of the Mexican Government, li- insured msy 
be continued 


belled and condemned, ‘The vessel, because (or 2 reasons- 
she wanted the documents necessary to estab; 
lish her neutral character—ihe goods, because 
they were about.to be introduced in violation 
of the blockade. 

To a petition stating the loss thus incurred, 
the defendants pleaded the general issue, and 
added a special plea, that the plaintiffs had not 
complied with the warranties contained in the 
policy. 

To support the defence, copies of the pro- 


i 
ws. Co: 





ceedings had in the lower court were offered 
in evidence. They shew that the schooner 
and cargo were condemned for the causes al- 
ready mentioned; but they also shew, that an 
appeal has been taken from that decision, and 
so far as we know, or can prestihe, is still 


pending before the supreme ceurt of Mexic ‘oF 


’ 7 
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CASES IN THE SUPREME COURT 


Pastor Dist... In this: court the defendants have, made 


May, 1827. 
——~— three points: hot eV o! @ 
m0, 
Ist, ‘That the plaintiff: did not tae 


that if he did, it was not in due time. : 
2d. Phat he has not offered any proof of in- 
terest on the objects insured. ' 

3d, And. lastly, that the warranties have not 
been complied with. 

The opinion we have formed on the third 
point renders it unnecessary to give any"posi- 
tive decisién on the first and second. Whe- 
ther there was an abandonment or not, or in 
other words, whether the plaintiffs can recover 
for a total or partial loss, need,\not be examin- 
ed until the merits can be gone into... 

And whether there was sufficient proof of 
interest, is a question which stands in the same 
situation with that, in relation to the abandon- 
ment. There is proof before us of interest in 
the cargo, but none in the vessel. This would 
probably require.us to distinguish, if we were 
about to give final judgment. - 

But this we cannot now do. The decree of 
the céurt of admiralty, which is offered in evi- 
dence, as conclusive proof, that there has been 
a. Breach df the warranties contained in the 
policy has been appealed from, and the case is 
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yetundetermined, — We hque looked, mwweh jin- Eastern 
tothe books that weatof. ahs subject, and-eane “ES 





not find a singlé adjudged ‘case, nor the opinion “wx 


of, any writer in relation to a. sentence of con- 
demnation, (offered. under such iocaggeances 
as that which is preserited to the court, though 
we presume it must have frequently occurred, 
that on abandonment afier capture, time has 
elapsed before judgurent; that after-judgment 
an'appeal has been taker, and that while the 
cause.is thus pending in the court where-the 
property is libelled, the assurers have attempts 
ed to postpone the decision of ‘their -suit with 
the assured, until ifey could learn whether 
there was.a cétidemnation or not. oe 
Upon general principles, however, there can 
‘be no doubt, that an appeal from the judg- 
ment of the court. of the first instance, upon 
the sentence, prevents it having the force . 
of res judicata, consequently, it does not prove 
a. falsification of the warranties in the pohiey. ~ 
, The greatest difficulty we: have had in the 
case, is, what.eourse we should take with the 
cause in the situation it now stands before us— 
Phe evidence does not, enable us to pronounce 
iifely on the merits. In remanding it, due 


tention should be paid to the right of the plain- 
Vor. VI. N.S. 
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Easterns it tiffs not to be delayed an unreasonable time 
—-— for the decision of the case in the court of ap- 
“wr peas, And on’ the other hand, the cause 
- should not be hurried so as to'deprive the de- 
fendant of the defence’ which the first sjudg- 
ment may afford them, This matter may, how- 
ever, be well entrusted to the court below, and 
it is therefore ordered, adjudged and decreed, 
that the judgment of the district court be an- 
-nulled, avoided and reversed ; and it is further 
ordered, adjudged and decreed, that the case 
be remanded fora new trial, and that the ap- 
pellees pay the costs of this appeal. 


La, Ins, Co 


Denis for the plaintiff, Grymes for the de- 
fendants. 


ee 


KENNER’S SYNDICS, vs. SIMS. 


Parol cvie + . in 
gence can.ot APPEAL from the court of the first district. 
be received of . 

a promise to . - wa} 
oe Marrnews, J. delivered the opinion of the 
t:ona intere 

Coe eendiescourt. In this case the plaintiffs claim from 
sre rot to ade - . , 

mit the conn. the defendant $6744 dollars, which they allege 
pens. th n of a 

debi or thetg be due to the estate of ‘the insolvents for 
meolven 
transferred 
wi.cce# the fa. 
re. 


,-merchandize, and money advanced by . 
tésaid defendant, &c. The answer contaifis 
a general denial of the debt, and also, of any 
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agreement.to pay intexestat therate of 10 per Evstern Dist. 


cy, 1897 
cent, per annum. A. plea « of compensation our 
|) found: in/it,amounting to $4900, The court Sxxmos, 
below rendered: judgment in favor ofthe plain- sis, 
tiffs for $6323, from eas defendant ap- 
pealediic. oye: - ,. 
. In the count the tihin the desir anes, 

the plaintifis offered to give parol evidgace of 
an agreement by the e appellant to pay an inter- 
est of ten per cent. &c, which was objected to 
by his counsel; and ‘the objection -heing *sus- 
tained by the court, the’ appéllees togk a bill 
'}\ of exceptions, dc. 'Phé judge a qué'was cor- 

rect in refusing*to hear the testimony offered? 

Conventional interest’ must, according to law, 

be fixed by writing; and testimonial proof of 

itis not admissible in any case. -See the,ole 

code, 408, and Lon. code; art, 2895. By the 

judgment of the district court, the defendant 

was denied any benefit from his plea-in com- 

pensation, in consequence of having acquired 

the debt due by the insolvents since their failure. 

This part of the judgment appealed from, 15 

in conformity with:a decision made by .tHe su- 

preme court in the case of Boissier’s Syndics, 

va. Belair, rep. in Vol: 1, beginning at Page 
/ 481. and which was finally decided. as may he 
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CASES INTHE SUPREME COURT 


tales Dit, sc inVol: % Page 29; "We do: not doubt 


‘May, 1827 


NON 
’ KENSER’s 


Srwpics, 
vs 
Sims. 


’ the correctness of, our decision i in that Case, 
and consequently, cannot question the propri- 
ety. of she jadgigent.of the court below inthe 
present, so°far ae{i¢relates'to the acceptémcs of 
the, insolventé, pleaded i in compensation, Bq . 
The counsel for-the appelives endeavoured 
to estapflish a. _wifigien agreement on the part of 
defendant to pay interest, resulting, froma ‘cor- 
respanideince carried on between: him:and | the 
bankrupts, in. »telagion to ‘the’ balance, on ac- 
count, claimed i inthe: present suit. “The ‘et- 
ters recived imévidente do not, in our opin- 
sion, prove any ¢ontract to pay interest, and the 
judgment of the district court is erroneous, so 
far as it allowed any, after the last statement of 
the accounts current - rendered in 1824, At 
that time, the ‘balance, as struck, was $5685 
8l-cents; and this amount alone, we are of 
opinion, ¢he plaintiffs have a right to recover. 
It is therefore ordered, adjudged and: de- 
creed, that the judgment of the district court 
be ayoided, reversed and annulled; and it is 
further ordered, that the plaintifis and @ppel” 
lees do recover from the.defendant and appel- 
lant, five thousand six hundred and eighty-five 
dollars and eighty-one cents, and that the, ap- 


* yellees pay the costs of this appeal. 
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| Hernen for the plaintitis, Peiree for #i6 de- vate Ds 








BARRERA, \ vs. vi Alprhene;: 


““Apreat from the court of jie of the 
parish and city of New-Orleans:’ ep 


' origin govern 
the state and 


 P ORTER, 5, delivered ‘the papi of the erndition of 


the minor in 


COUES.: : :The plaintiff sied in the court below "hatever 


country he 


$o- recover-her ‘share in the succession of Her Se a person 


born in Loue 


grandmother ; she. was niorisuited onthe ground i isiana wil be 


of age at “1, 
of being-a minor, and from:that judgment she aksagh res 
has appealed to this;court* tt Seeeelay does 


; not cease 


According to the faets a8 they appear On Te- fore 25. 
cord, the plaintiff was born in the year 1802, i m 
Louisiana, the laws: of: which, at that time, fix- 
ed the age of ‘majority at twenty-five. She is 
now, and has been for several years,.a Spanish 
subject, and a resident of Spain, wher® thinor- 
ity ceases at the same time of life, “In thie year 
1808, when the plaintiff was six years old, a 
change was made in the law of the late terri- 
togy of Orleans, and the period of majority 
was fixed at twenty one. ' 

The question therefore, is, whether, under 
these circumstances. the plaintiff was @ major 
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Bago Dix at twenty-five years old, or at twenty-one. If 
~~ the furmer, she was not of, age, when the suit 


Bannera, 
D8. 


ALPUENTE, 


was commenced and apetted in the probate 
court. 

The poe rule is that the laws of the 
domicil of grigiy gavern the state and condi- 
tion of the minor, into. whatever country he 
removes, The lays of Louisiana, therefore, 
must determihe at what period’ the plaintiff 
came of age; and by them, she was a major at 
twenty-five, Admitting that hér removal into 
another country before the alteration in.our 
law would exempt her: from i its operation, and 


_ that her state and condition were fixed. by the 


rules prevailing in the place she was born, at 
the time she left it, a point by no means free 
from difficulty, no proof has been given that 
the plaintiff was taken out of Louisiana before 
the change made in 1808 ; and as the defendant 
by pleading the minority, assumed’the affirmna- 
tive, it was, was her duty to establish the fact 
on which the exception could be sustained. 

It is therefore ordered, adjudged and de- 
creed, that the judgment of the court of pgo- 
bates be annulled, avoided and reversed; that 


the exception filed by the defendant be over- 
ruled, and that the cause be remanded, tp. be 
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proceeded in according to law: Noe ae 
| paying the costs of this appeal. é 


_ Strawbridge ‘for the plaintif Cuvier for 
the defendant, 





F 
a | 


_ LATORRE, vs FORTIER 
‘din from the court, of che perish Death ings 


question of 


city of New-Orleans. : st fam the, vere 
Marrnews, J. delivered the opinion of the Tatu on 
court; In this case the plaintiff claims from **°"°"* 
the defendant a balance: which he alleges to be 
owing and due to him from the defendant on 
partnership accounts, relating to an associa- 
tion into which they had entered, as builders of 
houses, &c. | 
The defendant pleaded in recotivention, sed 
claimed’a balance in his favor on the same ac- 
counts, The cause was subjnitted to as juty . 
in the court below, which, after hearing much _. 
testimony, and a long and patient investigation 
of the partnetship accounts * submitted to 
them, found a verdict in favor of the‘defend- 
ant for $607 30 cents; and judgment having 
been rendered in pursuance of the verdict, the 
plainaiff appealed. Previous to taking the ap- 
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ra i Bol sion Was made by. his counsel in the 
court below for :a.new trial;, on the ground of 

the jury having found eontrary to evidence, 
ec. which’ was overraled, | 

The case presents no question of law, and 
we are unable to discover any error in relation 
to the facts, as- -shewn by the evidence, which 
appears on the record, 

“Tt is therefote ordered, adjudged and de- 
creed, that the judgment of the — court 
be affirmed with costs. 


Canon for the plain a ci the de- 
fendant. 


Larcuns, 


Yalan, 


) 


FOX; vs AVART. 


Although it APPEAL from the court of the first district. 
be stipulated 


. that a build- 


ing 18 to be iia J, ‘ialiveved the sninlon of. the 


delivered af- 

val of Toy court, ‘This suit is brought on a, contract, by 
xperts, yet if - ue 

the owner re- Which the plaintiffs bound themselves, as car- 


ceive it from 


the eontract- penters, to. erect and finish certain buildings, as _ 


» and occu- 


pes described: in the notarial. act passed between 


the ground them and the defendant, where the latter bound - 


that experts 


did not ap- himself to pay asum ascertained and fixed by 


prove the 


work said act. The cause was submitted to a jury 
in: the’court below, which found a verdiet.in 
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favor of the plaintiffs, for seven hundred dol- as ae 

lars; and judgment being rendered in confor- Seer 

mity with the verdict, the defendant appealed, Pl 
The defence consists principally in allega- 

tions of the non-compliance, on the part of the 

appellees, with the stipulations of their. con- 

tract, both as to the manner in which the work 

was done, and the time iti which it was to have 

been completed. Much testimony was heard 

by the jury, and we, from an inspection of the 

record in which that testimony is brought be- 

fore us, are unable to discover any error com- 

mitted by them in relation to the facts of, the 

case. | * 

The appellant, however, insists that he is not 

legally bound to pay for the buildings, because 

they were not formally delivered to him under 

an approval of the. work by experts, as stipu- 

lated in the last clause of the written agree- 

ment. It does not appear that he ever requir- 

ed this formality to be complied with by calling 

for the appointment. of experts, previous to 

occupying and using said buildings, as they 

were left by the plaintiffs. , He liad paid inad- 

vance a .considerable puart-of the estimated 

value of the labor of the undertaking, and ap- 


pears to this eourt to have abandoned his right 
Vor. VL N.S. 10 
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yer Duet the opinion of experts, which was a stipu- 
salle lation clearly made. in’ his favor,/and conse- 


Fo 
i w. quently, one which he might waive. 
VART. ‘ 


It is therefore ordered adjudged and de- 
creed, that the judgment of the distriet- court 
be affirmed with costs. : 


‘ 


Carleton and Lockett for the plaintiffs, Ca- 
non for the defendant. 


BELL, vs. JAMES. 


ifthe submise AppEAL from the court of the first district. 
sion be to an 
award under 


thehandsand = Porter, J.. delivered the opinion of the 
seais of the , 


arbitrators, court. ‘Thisis an action on an award made 


essential. 


in the state of Kentucky, in consequence of a 
submission entered into by the plaintiff and de- 
feridant, to” refer the decision of their differ- 
ences to certain persons therein named. 

_ By the terms of the submission, the award 
of the arbitrators was to be under their hand 
and seal, or if they could not agree, under the 

- hand and seal of one of them, and the hand 
of the umpire they might clioose. 


The arbitrators did agree, but did not make 
their award under seal. ‘The district judge — 
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was of opinion, thatas the award was not un- asses pit 
der the seals of the arbitrators, it.could have seers, como 


Prue 


no binding effect; that it was a condition of 
the submission, and could not be dispensed 
with.. ae t ea ; 
We give an entire assent to the conclusion to 
which the court below came, and io the reason- 
ing on which that conclusion was founded. A 
great deal has been addressed to the court, on 
the unimportance of the formality. Ithas been 
urged that it could have given no more.value or 
force to the decision of the arbitrators; that it 
was not intended to have any by the parties, the 
word seal being thrown into the submission 
by accident or inadvertence; that the defect, if 
it be one, is caused by the parol evidence in- 
troduced, shewing the award to have been real- 
ly. made as stated in the petition ; and finally, 
that such technicalities are the disgrace of the 
law, and that the court ought to disregard 
them. 

If these technicalities be the disgrace of the 
common law and the laws of Kentucky, the 
arguments used might perhaps be advanta- 
geously addressed to the legislature of that 
state, to induce it to change them; but they 
are entirely out of place in .a court of justice, 


{ 
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main Det. whose duty is jus dicere, not jus dare. And 
ao more particularly, to a.court called on to pro- 
=. nounce on a contract made in another country, 
which must be construed. in relation to the 

laws of that country. If the agreement was 

not binding where it was made, it cannot be- 

come ‘so by being brought into this state, and 

we should feel we were doing a very wrong 

thing, to render any other judgment than 

that which we believe ‘would be given by the 
tribunals of the state where the parties con- 
tracted. Now the defendant shews usa case 
decided in the supreme court of Kentucky, 
where, under a similar submission to that made 

here, it was held, that if the award was not 

under seal, it was bad. And he has referred 

us to several other authorities from the com- 

- mon law, that such a variance between the 
submission and decree of the arbitrators, ren- 

ders the latter void and of no effect. Wehave 

no doubt, therefore, that if the action had been 
brought on this award, in the state where it 

was made, that it could not have been main- 
tained; and with this conviction, we cannot 

give effect to it here. ‘The- arguments of the 
plaintiff, that all this is unmeaning formality, 

that it is the offspring of a dark age, and un- 
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TT 


worthy of the light of this, furnishes no reason Baste: Dis. 


Mas ,1827. 


why this court can’ decide differently. We can ~—= -— 


take no such liberty with the laws and juris- 
prudence of our sister states. They are the 
best judges of what suits themselves; and if 
their citizens come here to litigate their claims 
on contracts made at home, arguments about 
the defects of their own laws, and their absurd 
technicalities cannot be listened to by us— 
Harden’s Rep. 201. .Bac. Ab. vol. 1,217. 


It is therefore ordered, adjudged and.de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Preston for the plaintiff Whittelsey and 
Hawes for the defendant. 


Bet 
v8. 
Jams, 





